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SUMMARY:
 ... Mr Churchill eloquently illustrates the point that the language of loss and profit is common to international trade law. ... The result is an incentive in favour of processing in the developed country using raw materials and inputs from a developing country. ... In the customs union negotiations, Pakistan can be expected to lobby for a higher common external tariff on cotton than India, given its existing tariff of 20 per cent, double that which protects the Indian cotton industry. ... With these observations in mind, what kind of merciful treatment could the two South Asian powers invoke, if they were so inclined? As for the merciful treatment accorded by paragraph 11 to special temporary arrangements, consider, first, the Article XXIV rules for RTAs: (1) covering substantially all trade between or among the RTA members; (2) avoiding an increase in trade barriers against products from non-RTA members; and (3) giving notice and information to the WTO. ... The mercy offered to India and Pakistan by GATT Article XXIV:11, if they were to reach an interim agreement, and by the interpretative note, if they were to operate a customs union or FTA, would not be limited to the three rules of Article XXIV. ... 

HIGHLIGHT: Were India and Pakistan to form a regional trade agreement, Article XXIV:11 of GATT would exempt them from their GATT obligations. This "merciful" rule has, unfortunately, not been utilised by India and Pakistan, and has largely been forgotten by international trade scholars. Professor Bhala discusses the drafting history of Article XXIV:11, and, by analysing the rules from which the Article would provide an exemption, examines the scope of the mercy that it provides. He concludes by reviewing the poor efforts thus far to build intra-regional trade in South Asia, highlighting the tragedy of the non-use of Article XXIV:11.
TEXT:
 Section One: Introduction
Protection is the art of doing business at a loss. The more we carry out the principle of Protection the greater and the deeper will be the loss.

Winston Churchill n1

A Overview
Mr Churchill eloquently illustrates the point that the language of loss and profit is common to international trade law. There is another (perhaps complementary) mode of discourse for the effects of that giant and growing body of law on the wealth of nations and the everyday lives of people--the language of theology. Specifically, there is a category of rules that can be dubbed "merciful".

Merciful rules resonate with forgiveness, both retrospectively and prospectively. That is, they forgive a country for past transgressions against an international obligation, and also for anticipated future transgressions. In Part Three of Trade and Development (Carolina Academic Press, forthcoming 2003) I construct a system in which to organise the rules of the General Agreement on Tariffs and Trade ("GATT") and the World Trade Organization ("WTO"). n2 The system is unabashedly grounded on concepts from Catholic theology. The category of "Mercy", along with "Homily", "Mortification", and "Almsgiving", comprises this "Theological Framework". n3

My present purpose is to explore a Merciful rule that is one of the most forgotten provisions in GATT: paragraph 11 of Article XXIV. This provision concerns the formation of a regional trade agreement ("RTA") on the Indian subcontinent. In remembering GATT Article XXIV:11, I would like to make three general points.

First, legal options ought not to be ignored or discarded unless and until they are understood. Given the intense interest in regionalisation, and the unique impoRTAnce of South Asia, Article XXIV:11 is worthy of study. It is specially tailored for India and Pakistan, despite efforts by the drafters of GATT in the mid and late 1940s to give some sort of benefit to all developing countries as regards RTA formation. Second, this rule is a generous mercy indeed. Had they invoked it, India and Pakistan would have received considerable forgiveness. Third, it is unfortunate--"tragic" might be the better word--that India and Pakistan have not called upon this mercy.

 After touching upon these points and offering a few background observations in this Introduction, I proceed to discuss each point in detail. In Section Two, I cover the drafting history of GATT Article XXIV:11. It locates the rule in the broad effort on behalf of developing countries in negotiating the Charter for the International Trade Organization ("ITO"). In Section Three, I provide the basis for appreciating the generosity of the mercy contained in paragraph 11. That foundation is an explanation of Article XXIV, the context for paragraph 11. Appreciating the rules of the Article is essential to understanding the transgressions from which India and Pakistan would be forgiven if they were so inclined to invoke the mercy of paragraph 11. In Section Four, I offer two reasons--one textual, the other historical--as to why the mercy is so generous. In Section Five, I review the poor results thus far to build intra-regional trade in South Asia, thus highlighting the tragedy of the non-use of Article XXIV:11. In the Conclusion, which is Section Six, I consider whether Bangladesh--the oft-forgotten country on the subcontinent--might be able to invoke the mercy of paragraph 11.

B The forgotten state of paragraph 11
GATT Article XXIV:11 is a clear example of the drafters anticipating the possibility that ceRTAin general obligations might not be followed in one of the most impoRTAnt and populous regions of the world--the Indian subcontinent. Yet paragraph 11 is essentially unrecognised, even by trade law aficionados, despite regionalism and the rest of Article XXIV having been and continuing to be the subject of intense scrutiny. Paragraph 11 attracts essentially no attention in classic works on GATT, such as Kenneth W Dam's The GATT (1970) and John H Jackson's World Trade and the Law of GATT (1969). Likewise, there is no recollection of it in contemporary treatises, such as World Trade Law, which I published with Kevin Kennedy. Even books dwelling on legal aspects of Article XXIV, such as James H Mathis' Regional Trade Agreements in the GATT/WTO (2002), do not remember it. Put simply, Article XXIV:11 is a forgotten mercy of GATT.

What mercy does GATT Article XXIV:11 offer? In brief, it exempts India and Pakistan from GATT obligations in the context of creating a regional trade agreement ("RTA") between the two South Asian powers. As such, Article XXIV:11 is properly cast in the Theological Framework as a Merciful Rule. Sadly, India and Pakistan have not made use of the forgiveness. Instead, there are constant reminders of just how sad the status quo on the subcontinent is.

While in Pakistan in February 2001 I learned about the roughly one-trainload per week of goods coming from India to Pakistan across the border of the partitioned state of Punjab. "Why did the Indian potatoes not sell well in Pakistan?" I queried. "Because many potential consumers thought the Indians deliberately poisoned the potatoes" was the reply from my hosts in Lahore. About a year later, religious violence broke out in the Indian state of Gujarat. Muslims attacked a train containing Hindu pilgrims, and 58 people burned to death. n4 Prime Minister Atal Behari Vajpayee rightly condemned the initial carnage, but was slow to damn the retaliatory slaughter by Hindus of hundreds of innocent Muslims that resulted in at least 800 deaths. When the condemnation came from the Prime Minister, so too did an echo of anti-Muslim sentiment. The Economist quoted his rhetorical question: "But who lit the fire and how did it spread?" n5 The Financial Times indicated he (or his Chief Minister in Gujarat, with his tacit acquiescence) said: "Wherever there are Muslims, they do not want to live with others. ... Instead of living peacefully, they want to propagate their religion by creating terror in the minds of others." n6

Trade cannot flourish between two countries that have jailed themselves in a relationship of mistrust. Buyers will not purchase. Sellers will not ship goods. Financiers will not extend credit. Governments will not lessen obstacles to the flow of goods. Sadly, ever since the British Partition of India on 15 August 1947, "mistrust" is the word that best characterises Indo-Pakistani relations. Pakistan does not even grant India most favoured nation ("MFN") treatment (though India provides it to Pakistan), in clear violation of its GATT Article I:1 obligation. n7 Small wonder, then, that the subcontinent has been fixated more on monstrosities than mercies--like the Merciful Rule in GATT Article XXIV:11--during the last half century.

C Eschewing the RTA debate
Regrettably, this Merciful Rule has been dormant for over half a century. I do not mean to suggest RTAs are "good" or "bad". "It depends" probably is the truest answer. Well over three decades ago Professor Jackson wrote "even economists, starting with the similar economic goal premises, are not entirely ceRTAin whether regional arrangements are beneficial and, if so, what characteristics differentiate the beneficial ones from the detrimental ones". n8 His observation remains true. A World Bank Policy Research Report published in 2000, Trade Blocs, takes an inter-disciplinary approach and winds up with an eclectic conclusion.

Not surprisingly, the "it depends" answer is what is embodied in the Preamble to the Uruguay Round Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade 1994. n9 Paragraph 3 of the Preamble speaks of "the contribution to the expansion of world trade that may be made by closer integration between the economies of the parties to such agreements". Paragraph 4 points out that the contribution is all the greater if integrative agreements eliminate trade barriers in all economic sectors. Paragraph 5 warns countries forming an RTA not to raise barriers to outside imports, and says the RTA members "should to the greatest possible extent avoid creating adverse effects on the trade of" third country WTO Members. n10 In brief, the Preamble to the Understanding is a plea for more trade creation than trade diversion. n11

Thus, I am assuming throughout this discussion that the non-use of GATT Article XXIV:11 is "sad", that is, that it is regrettable India and Pakistan have not made a serious effort to realise whatever net benefits could have been (and still could be) had from an RTA. But I am skirting the debate, and eschewing a general normative conclusion, about RTAs. n12 Admittedly, this premise is necessary for the discussion to be more than an academic exercise. It also is necessary because the point of this discussion is not to survey the empirical literature on the effects of RTAs. Rather, it is to focus on an under-studied provision of GATT relating to an unstable part of the world.

Similarly, I am not offering a general thesis as to which goals of an RTA--economic, political, security, cultural, or other--ought to be given the most deference in the likely event of trade-offs among the goals. Typically, discussions of these weighty matters occur at a theoretical level, or are cast (sometimes in econometric terms) in the context of regions other than South Asia (for example, North and Latin America, and the European Union). My own view is that in the South Asian context, all of these goals would be relevant, hence all of them would be part of the calculus as to the gains and losses associated with an RTA on the subcontinent. Different interest groups likely would attach different weights to the respective goals. In sum, then, I ask the reader's indulgence to proceed on a hunch that there may well have been, and still could be, net benefits--broadly defined--to India and Pakistan from a meaningful RTA. Or maybe what I am asking is for an optimistic imagination on the part of Indian and Pakistani officials.

D What might have been--and still could be
Yes, there might have been trade diverted from lower-cost producers in third countries to higher-cost producers in India and Pakistan, had these countries formed an RTA. But there almost ceRTAinly would have been a lot more trade created than the pathetically small official flows between the two countries since their independence in 1947. (I cannot speak to unreported or illegal trade.) Perhaps I could add that in casual conversations with senior officials associated with international organisations, I have heard references to unpublished internal analyses showing that billions of dollars of trade would be created from an RTA between India and Pakistan.

Some of the economic benefits might have followed from salubrious non-economic repercussions of a meaningful RTA. Economic integration of the two countries through invocation of GATT Article XXIV:11 might have meant far less military spending on both sides than the monstrously large percentages of gross domestic product ("GDP") that have been dedicated to nuclear and conventional weaponry. With less money going to the respective defence establishments, more money might have been used for activities that boost directly (or better compliment) economic growth and social development. To be sure, there likely would have been adjustment costs associated with redistributive effects of economic integration--wage declines and unemployment in some uncompetitive sectors of each country's economy, creating the potential for social disturbances. These risks are familiar to any country that has entered, or seriously contemplated entry, into an RTA--Argentina and MERCOSUR being a recent and poignant example. Still, in the context of the subcontinent, I would highlight the potential "peace dividend" from the confidence built through the broad, deep trade ties of an RTA.

"Really?" might be the skeptical reply. "All these blessings for South Asia just because of reduced political and national security tensions?" As a historical matter, the question embodies a counterfactual assertion that never can be proven. But can anyone really doubt that had India and Pakistan taken advantage of the Merciful Rule specially tailored for them, their relationship would have been more peaceful and stable than it has been, and the rest of the world would have breathed that much more easily? The very question demonstrates my sanguine idealism for what still could be on the subcontinent.

Section Two: Special Tailoring for India and Pakistan
The condition of India is of vast impoRTAnce in Lancashire. ... It is impoRTAnt to us that her markets should be free, and that her people should be prosperous and contented. ... But that is not all. India ... is a great trust. We owe a duty to the land and the people of Hindustan. ... The priceless possession of India, with its traditions of immemorial antiquity and its unmeasured possibilities for the future--the possession of India raises the authority of these small islands, more than all our colonies and dependencies, above the level of the greatest empires of the present or the past. ...

Winston Churchill n13

 A The text of Article XXIV:11
Once it was apparent to Mr Churchill and the other leaders of the British Empire that the priceless possession would take ownership of itself, sooner or later, the question of trading arrangements between the Mother Country and the Former Colony (that is, of imperial preferences) became ripe. Also maturing was the question of the rules by which traders on the Indian subcontinent, soon to be partitioned by the British, would exchange goods with one another across the partitioned borders. Part of the answer to the second question was--and still is--GATT Article XXIV:11.

To begin to comprehend this provision, recall that an RTA may take one of two basic forms: a customs union, like the European Union ("EU"); or a free trade area ("FTA"), like the North American Free Trade Agreement ("NAFTA"). n14 In addition, the RTA may be an interim one, in the sense that the customs union or FTA is to take effect after a reasonable time elapses. n15 That is, an interim agreement is a plan to put a customs union or FTA into effect, with a schedule for a transition period. The waiver, as it were, for India and Pakistan contained in GATT Article XXIV:11 states: n16

Taking into account the exceptional circumstances arising out of the establishment of India and Pakistan as independent States and recognizing the fact that they have long constituted an economic unit, the contracting parties agree that the provisions of this Agreement shall not prevent the two countries from entering into special arrangements with respect to the trade between them, pending the establishment of their mutual trade relations on a definitive basis.

This provision is special and differential ("S & D") treatment, but tailored for India and Pakistan--not for any other developing or least developed country. n17

Interestingly, the tailors of the ITO and GATT attempted to provide Merciful treatment, in the form of forgiveness for breaching fundamental trade duties such as the MFN obligation when forming an RTA, for all developing countries--not just India and Pakistan. However, the garment they produced did not turn out that way. Not all of Article XXIV, as it stands now, constitutes S & D treatment. To the contrary, overall the Article constitutes a departure from the MFN obligation (as explained more fully in Section Three below), with the special mercy for India and Pakistan.

B Early efforts at tailoring an RTA rule for developing countries
At preparatory conference meetings in 1946-47 at which the ITO Charter and GATT drafts were discussed, Syria and some Latin American countries sought provisions tailored specially for RTAs among Third World countries. n18 They and like-minded developing countries advocated in favour of such provisions to help stimulate trade and industrialisation among poor countries. The other delegates rejected provisions that would have allowed less developed countries to enter into RTAs solely or largely to facilitate industrialisation. However, that rejection was not the end of the effort to tailor RTA rules for developing countries at large.

Later on--at the 1947-48 Havana Conference--the delegates agreed to a provision in the ITO Charter, Article 15, that explicitly acknowledged the link between RTAs and economic development. The Article, entitled "Preferential Agreements for Economic Development and Reconstruction", stated: n19

1. The Members recognize that special circumstances, including the need for economic development or reconstruction, may justify new preferential agreements between two or more countries in the interest of the programmes of economic development or reconstruction of one or more of them.

2. Any Member contemplating the conclusion of such an agreement shall communicate its intention to the Organization and provide it with the relevant information to enable it to examine the proposed agreement. The Organization shall promptly communicate such information to all Members.

 3. The Organization shall examine the proposal and, by a two-thirds majority of the Members present and voting, may grant, subject to such conditions as it may impose, an exception to the provisions of Article 16 to permit the proposed agreement to become effective.

4. Notwithstanding the provisions of paragraph 3, the Organization shall authorize, in accordance with the provisions of paragraphs 5 and 6, the necessary departure from the provisions of Article 16 [i.e., the departure from the general MFN principle, which was set forth in Article 16 of the ITO Charter, and now is contained in Article I of GATT] in respect of a proposed agreement between Members for the establishment of tariff preferences which it determines to fulfill the following conditions and requirements:

(a) the territories of the parties to the agreement are contiguous one with another, or all parties belong to the same economic region;

(b) any preference provided for in the agreement is necessary to ensure a sound and adequate market for a particular industry or branch of agriculture which is being, or is to be, created or reconstructed or substantially developed or substantially modernized;

(c) the parties to the agreement undeRTAke to grant free entry for the products of the industry or branch of agriculture referred to in sub-paragraph (b) or to apply customs duties to such products sufficiently low to ensure that the objectives set forth in that sub-paragraph will be achieved;

(d) any compensation granted to the other parties by the party receiving preferential treatment shall, if it is a preferential concession, conform with the provisions of this paragraph;

(e) the agreement contains provisions permitting, on terms and conditions to be determined by negotiation with the parties to the agreement, the adherence of other Members, which are able to qualify as parties to the agreement under the provisions of this paragraph, in the interest of their programmes of economic development or reconstruction. The provisions of Chapter VIII may be invoked by such a Member in this respect only on the ground that it has been unjustifiably excluded from participation in such an agreement;

(f) the agreement contains provisions for its termination within a period necessary for the fulfillment of its purposes but, in any case, not later than at the end of ten years; any renewal shall be subject to the approval of the Organization and no renewal shall be for a longer period than five years.

5. When the Organization, upon the application of a Member and in accordance with the provisions of paragraph 6, approves a margin of preference as an exception to Article 16 in respect of the products covered by the proposed agreement, it may, as a condition of its approval, require a reduction in an unbound most-favoured-nation rate of duty proposed by the Member in respect of any product so covered, if in the light of the representations of any affected Member it considers that rate excessive.

6. (a) If the Organization finds that the proposed agreement fulfils the conditions and requirements set forth in paragraph 4 and that the conclusion of the agreement is not likely to cause substantial injury to the external trade of a Member country not party to the agreement, it shall within two months authorize the parties to the agreement to depart from the provisions of Article 16, as regards the products covered by the agreement. If the Organization does not give a ruling within the specified period, its authorization shall be regarded as having been automatically granted.

(b) If the Organization finds that the proposed agreement, while fulfilling the conditions and requirements set forth in paragraph 4, is likely to cause substantial injury to the external trade of a Member country not party to the agreement, it shall inform interested Members of its findings and shall require the Members contemplating the conclusion of the agreement to enter into negotiations with that Member. When agreement is reached in the negotiations, the Organization shall authorize the Members contemplating the conclusion of the preferential agreement to depart from the provisions of Article 16 as regards the products covered by the preferential agreement. If, at the end of two months from the date on which the Organization suggested such negotiations, the negotiations have not been completed and the Organization considers that the injured Member is unreasonably preventing the conclusion of the negotiations, it shall authorize the necessary departure from the provisions of Article 16 and at the same time shall fix a fair compensation to be granted by the parties to the agreement to the injured Member or, if this is not possible or reasonable, prescribe such modification of the agreement as will give such Member fair treatment. The provisions of Chapter VIII may be invoked by such Member only if it does not accept the decision of the Organization regarding such compensation.

 (c) If the Organization finds that the proposed agreement, while fulfilling the conditions and requirements set forth in paragraph 4, is likely to jeopardize the economic position of a Member in world trade, it shall not authorize any departure from the provisions of Article 16 unless the parties to the agreement have reached a mutually satisfactory understanding with that Member.

(d) If the Organization finds that the prospective parties to a regional preferential agreement have, prior to, November 21, 1947, obtained from countries representing at least two-thirds of their import trade the right to depart from most-favoured-nation treatment in the case envisaged in the agreement, the Organization shall, without prejudice to the conditions governing the recognition of such right, grant the authorization provided for in paragraph 5 and in sub-paragraph (a) of this paragraph, provided that the conditions and requirements set out in subparagraphs (a), (e,) and (f) of paragraph 4 are fulfilled. Nevertheless, if the Organization finds that the external trade of one or more Member countries, which have not recognized this right to depart from most-favoured-nation treatment, is threatened with substantial injury, it shall invite the parties to the agreement to enter into negotiations with the injured Member, and the provisions of subparagraph (b) of this paragraph shall apply.

In sum, paragraphs 1 and 3 would have authorised RTAs among developing countries upon approval by two-thirds of the ITO members present and voting. The delegates went so far as to say in paragraphs 4-6 that under ceRTAin circumstances, notwithstanding two-thirds approval (or the lack thereof), the ITO would authorise creation of an RTA for economic development purposes.

C The fate of Article 15 of the Havana Charter
What became of Article 15? Apparently, it was intended originally for inclusion in GATT, along with what is now Article XXIV. After the Havana Conference, through a protocol dated 24 March 1948, Article XXIV was added to GATT. Article 15 was not added at that time. Rather, the delegates seem to have believed the provisions on developing countries and RTAs would be inserted into the GATT, once the ITO Charter took effect. That expectation never was fulfilled, because of the failure of the Charter (owing to the announcement in December 1950 by the Truman Administration that it would not seek Congressional approval for the Charter, given considerable opposition to it in Congress). Thus, unfortunately for developing countries in general, Article 15 never entered into force. All that survived of a tailoring effort designed initially for all poor countries was paragraph 11 of Article XXIV, specially for India and Pakistan, plus the remainder of this Article.

Exactly why Article 15 was not sewn into the new multilateral trade law, GATT, leaving only a bit of material (paragraph 11 in Article XXIV) for two poor countries (India and Pakistan) is not entirely clear. Some delegations may have foreseen constitutional and administrative difficulties. Other delegations--namely, those from Syria, the Benelux countries, and Latin America--were satisfied with the exceptions to the GATT Article I:1 MFN principle, contained in Article I:2, for the particular RTAs in which they held membership. In contrast, at a 1954-55 Review Session of GATT at which the need for paragraph 11 was debated, both India and Pakistan successfully urged that it be retained. n20 Their subsequent non-use of the provision is, therefore, all the more ironic.

If these explanations are accurate, then (with the benefit of hindsight) can it be said the delegates from the developing countries gave up too easily? Did they lack sufficient vision and strength to appreciate the role RTAs could play in the future growth of their countries? Perhaps. But, because neither the GATT nor the WTO Secretariat has stood in the way of RTA creation, it is hard to say that inclusion of Article 15 in GATT would have made a material difference. Developing country political rivalries (as in the Indo-Pakistani case) have done more to destroy RTA opportunities than even a devilishly obstructionist Geneva-based bureaucrat ever could have imagined. Moreover, given the mixed economic performance of many RTAs (for example, failing to cover significant volumes of trade, and careening between trade creation and trade diversion n21), it is not at all clear that the aspirations embodied in Article 15 would have been realised in practice.

D Preferential versus regional accords
To the extent that satisfaction with GATT Article I:2 helps explain the fate of Article 15, another point should be urged. A historic opportunity to clarify the distinction between a preferential arrangement, on the one hand, and a regional arrangement (that is, a customs union or FTA) on the other hand, was lost. n22 Indeed, nowadays "PTAs" (for "preferential trading arrangement") and RTAs are sometimes confused as nearly synonymous, differing only insofar as a PTA includes members not geographically located in the same region. In truth, there is a distinction to be made.

The primary thrust of a preferential accord is not the improvement of the allocation of economic resources (that is, allocative efficiency with regard to factors of production), nor commencement along the road to multilateral trade liberalisation. Rather, the goal is assistance in the economic growth and industrialisation process of developing countries that are party to the accord. Consequently, this kind of accord may take one of two forms. n23

First, membership in the accord may include developed and developing countries, and the accord is (supposedly, anyway) for the benefit of poor (or relatively poorer) members. The accord covers some, but not necessarily all, products traded between the rich and poor countries. Their poverty may be due in some measure to the legacy of exploitative treatment by the rich (or relatively richer) members. Alternatively, the preferential arrangement can exclude developed countries, with membership restricted to ceRTAin developing countries. But, again, the vision for the accord is to stimulate trade and facilitate industrialisation in the member countries.

Thus, the kinds of schemes anticipated by Part IV of GATT, including the United States Generalized System of Preferences ("GSP") programme qualify as a preferential arrangement of the first type. n24 An accord between India and Pakistan would come within the second category, insofar as it is restricted to them (or other Third World countries). Both types of preferential agreements--by rich for poor countries, or among poor countries--require derogation from the MFN obligation of Article I:1. n25 The scope of that departure may vary from one arrangement to the next, with the most ambitious accord needing the broadest waiver.

In contrast to both forms of a PTA, an RTA is focused (as the "R" suggests) on a region. The waiver necessary from GATT rules to make the RTA lawful is from the MFN obligation. A complete exemption must be had if the RTA purports to cover all products. The design of the RTA (again, ostensibly) is to improve allocative efficiency and create more trade than diversion among the members, and significantly, to advance (or at least not hinder) progress toward eventual multilateral trade liberalisation. To a large degree, then, the distinction lies in the motive behind the accord. Conceivably, the same entity might have characteristics of both a preferential and a regional arrangement. An Indo-Pakistani customs union could be an example.

Suppose the delegates at the various ITO Charter and GATT drafting conferences had put the distinction clearly down on paper, and created rigorous legal tests for its enforcement. The answers to the obvious question "why care?" are counterfactual speculations unsusceptible to definitive proof. Perhaps the drafters might have agreed to a Merciful Rule on preferential arrangements to benefit more developing countries than just India and Pakistan. In turn, perhaps a Merciful Rule for all such countries would have focused even greater attention on developed country policies that create an incentive for a preferential arrangement, particularly of the first form involving non-reciprocal benefits extended by developed to developing countries.

One example would be high prevailing MFN rates (even tariff spikes). n26 Such policies would indicate that a margin of preference for developing country products is large and, therefore, valuable to developing country exports. Another example would be a high rate of effective protection for ceRTAin manufacturing industries in developed countries. That could be achieved by an inverted tariff structure, or tariff escalation, whereby a higher tariff is imposed on a finished product than on the raw materials and inputs used to make that good. n27 The result is an incentive in favour of processing in the developed country using raw materials and inputs from a developing country. That attention might well have led to yet greater pressure on developed countries to abandon or modify these policies.

The reason to care may be, perhaps, that the drafters would have given the world trading community a better set of provisions on RTAs than are contained in GATT Article XXIV. Such provisions might have called even greater attention to the dangers of RTAs, with fewer developing countries eyeing RTAs for their seductive benefits. And perhaps sound RTA rules would have been useful for developing countries interested in seeing their successful preferential arrangements evolve into regional accords. Thereafter, grand multilateral bargains on non-discriminatory trade also could emerge.

E The interpretative note to Article XXIV:11
Counterfactuals aside, what remains of the drafting exercises of the late 1940s is GATT Article XXIV:11 and its interpretative note. How is this Merciful Rule to be understood? Judging from the reference in the last clause of Article XXIV:11, about "definitive" trade relations, the paragraph appears designed for an interim RTA. Read broadly, it exempts India and Pakistan from GATT obligations in the formation of an interim agreement leading to a customs union or FTA. What would happen thereafter, when the transition period has elapsed?

That is, once the customs union or FTA is created, would India and Pakistan be subject to GATT obligations as regards their new FTA? Again reading broadly, the answer seems to be "no". The tailors (that is, the GATT drafters) were careful to leave enough "material in the garment" so that India and Pakistan could expand the size a little, as they grew from an interim agreement to a real RTA. That extra material is the interpretative note, Ad Article XVIV, paragraph 11: n28

Measures adopted by India and Pakistan in order to carry out definitive trade arrangements between them, once they have been agreed upon, might depart from particular provisions of this Agreement, but these measures would in general be consistent with the objectives of the Agreement.

The generosity of the tailoring job is quite obvious from the italicised language--specifically, the words "this Agreement". Should they wish to establish a customs union or FTA, India and Pakistan shall be forgiven not only from the obligations set forth in Article XXIV, but also obligations running throughout the GATT. Such generous treatment directed at two contracting parties singled out for it is without parallel in the GATT document. In sum, Article XXIV:11 and its interpretative note are an extraordinarily generous Merciful Rule for two economically and strategically significant Asian countries.

Section Three: The Context--The Three Rules of Article XXIV
Colonial affairs always suffer from being brought into the arena of party politics, and a system of [tariff] preference would involve them in its very midst. Many attractive things can be said about preference in the abstract, but discussion on the subject is valueless without precise details, and many of those who might favour preference as an evidence of good will and good feeling would recoil from the schedule of taxation such as it would involve. ... Preference can only operate through the agency of price. It means better prices; that is to say, higher prices. If it does not mean that it means nothing, and can effect none of the purposes for which it is intended.

Winston Churchill n29

A Generosity, and a blistering critique
In opposing an imperial preference plan offered by the Prime Minister of Australia, and supported by officials from New Zealand, Mr Churchill rightly stressed the impoRTAnce of examining the details of the proposed scheme. On those details would depend the success or failure of, and the ability to adjust or rescind, any preference. The same scrutiny of details, for essentially the same reasons, is needed as regards an Indo-Pakistani RTA. Similarly, details exist in a particular context--for the imperial preference plan, Churchill identified party politics. For an RTA on the subcontinent one key context to which attention must be given is a legal one.

That is to say, to appreciate its generosity, the Merciful Rule embodied in paragraph 11 of GATT Article XXIV must be analysed within the legal environment in which it has lain dormant for over half a century. That environment is, of course, Article XXIV, entitled "Territorial Application--Frontier Traffic--Customs Unions and Free-Trade Areas". Over three decades ago, Professor Dam offered this assessment of the article: n30

The effort to attain precision and to force future arrangements into Article XXIV's mold proved to be ... a failure, if not a fiasco. Ambiguity rather than precision reigned. The regional agreements that came before the GATT did not conform to the tests of Article XXIV, and in the face of the conflict, the GATT and not the regional groupings yielded. As time passed, the agreements that were placed before the GATT for inspection under Article XXIV came to look more and more like outright preferential arrangements, but the fact that they were defended as being within shouting distance of Article XXIV made it politically difficult to treat them as violations of the most-favored-nation clause. ...

Today it is clear that if a single adjective were to be chosen to describe Article XXIV, that adjective would have to be "deceptive." First, the standards established are deceptively concrete and precise; any attempt to apply the standards to a specific situation reveals ambiguities which, to use an irresistible metaphor, go to the heart of the matter. Second, although the rules appear to be based on economic considerations, the underlying principles make little economic sense. Third, the dismaying experience of the GATT has been that, with one possible exception [identified by Professor Dam as the United Kingdom-Ireland Free Trade Agreement, see GATT B.I.S.D. (14th Supp.) 23, 122 (1966)], no customs-union or free-trade-area agreement thus far presented for review has complied with Article XXIV, yet no such agreement has been disapproved.

...

[The GATT] draftsmen thought that it would be possible to impose upon the international legal community a comprehensive set of substantive rules establishing a formal mold into which all regional treaties would have to be forced. Their essential error was thus in their conception of a legal institution as largely a set of substantive prohibitions rather than as largely a set of procedures. That the substantive rules eventually adopted were highly ambiguous and had little relation to the freer-trade goals of the General Agreement as a whole merely exacerbated this error in legal policy.

This blistering critique is not unfair.

The central purpose of the article is to regulate the tension between regionalism and multilateralism, that is, to ensure contracting parties to the GATT, and now WTO Members, do not enter into RTAs in a way that blocks progress toward multilateral trade liberalisation. For the reasons Professor Dam suggests, the article itself is not an effective regulator. Consequently, GATT contracting parties and WTO Members probably have entered, and continue to enter, RTAs that are anything but stepping stones to broad-scale trade liberalisation. Indeed, by one account only six of 80 RTAs studied complied with GATT rules. n31

B A "purpose" test?
There is another rationale for bemoaning, if not excoriating, Article XXIV. What is the relationship between paragraph 4, on the one hand, and paragraphs 5 through 9, on the other hand? Paragraph 4 says simply that: n32

 the contracting parties recognize the desirability of increasing freedom of trade by the development, through voluntary agreements, of closer integration between the economies of the countries parties to such agreements. They also recognize that the purpose of a customs union or of a free-trade area should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties with such territories.

One approach, based on the aspirational and non-mandatory language, is that paragraph 4 is precatory in nature. The (supposedly) "hard" rules are in the subsequent paragraphs. The opposite perspective is that paragraph 4 is a chapeau for the subsequent paragraphs, and itself embodies general rules, particularly a "purpose" test for a proposed RTA. n33 In turn, those rules are elaborated in paragraphs 5-9. Which interpretation is correct? Or are they both wrong, and is some other intermediate position between the two extremes the best one? Professor Dam's best guess is that there are as many ways to view the relationship between paragraph 4 and paragraphs 5-9 as there are ingenious lawyers. n34

The most important of these ways comes from the WTO Appellate Body in the Turkey--Restrictions on Textiles case. In its report the Appellate Body clarified that the "purpose" test suggested by paragraph 4 is relevant in interpreting the conditions laid down in Article XXIV. n35 The Appellate Body stated: "... the purpose set forth in paragraph 4 informs the other relevant paragraphs of Article XXIV, including the chapeau of paragraph 5. For this reason, the chapeau of paragraph 5, and the conditions set forth therein for establishing the availability of a defence under Article XXIV, must be interpreted in the light of the purpose of customs unions [or FTAs] set forth in paragraph 4." n36

 Accordingly, GATT Article XXIV remains the legal context for the forgiveness paragraph 11 grants to India and Pakistan. Condemning the context as a troubled one is the starting point, not the end, for appreciating the impoRTAnce of the paragraph. The nature--particularly the magnanimity--of the forgiveness is impossible to see without knowing the rules that could be transgressed by the two South Asian powers. What, then, is this context?

In addition to the possibility of a "purpose" test (based on the second approach to paragraph 4), GATT Article XXIV lays down three basic rules to be followed when setting up an RTA. Assuming compliance with these rules, an RTA may be formed without any further action by the WTO, and the exception to GATT rules for the RTA embodied in Article XXIV:5 (for example, from the Article I:1 MFN obligation) is automatic. n37 The central reason for explaining these rules must not be lost amidst their technicalities: paragraph 11 is a splendid Mercy for India and Pakistan, if only they had the sense to invoke it, in part because it would allow them to duck the nightmarish interpretative problems inherent in those technicalities.

C Rule # 1: the "substantially all" test
The first rule is about the scope of an RTA. An RTA is supposed to cover "substantially all" the trade between the constituent members. n38 Exactly what percentage of trade constitutes a "substantial" amount has never been defined in bright-line terms. To say the obvious--that it is (1) less than "all" (as the work of the preparatory conferences indicates n39), (2) more than "zero", and (3) nearer to "all" than to "zero" (80 per cent was suggested by an EEC delegate in 1957 n40)--is not that helpful.

 Assume ... the suggestion is correct that "substantially all" means 80 percent. Is the only proper reading of this language that internal tariffs must be eliminated on 80 percent of all trade? Or can the test also be satisfied by reducing all internal tariffs to 20 percent of their earlier levels? n41

Unfortunately the Uruguay Round Understanding on the Interpretation of Article XXIV does not add much precision here. Paragraph 4 of the Preamble states the obvious too: "contribution [to the expansion of world trade] is increased if the elimination between the constituent territories of duties and other restrictive regulations of commerce extends to all trade, and diminished if any major sector of trade is excluded".

The frustration caused by the ambiguity actually is magnified four times. The term "substantially all" is used four times in the relevant provision of GATT Article XXIV, namely, paragraph 8. n42 It is not even clear whether the term is to be defined the same way in each of the four locations, though it would be risky to eschew any cross-referencing.

Likewise, until the Appellate Body's decision in Turkey--Restrictions, it was not evident whether the judgment was to be based entirely on quantitative criteria, that is, the volume of trade covered by an RTA, or (as the EFTA countries argued in 1960 n43) on qualitative criteria as well. Qualitative benchmarks might allow for the exclusion of certain sectors, including particularly contentious ones such as agriculture or steel.

Again, assume that tariffs and other restrictions are totally eliminated on 80 percent of internal trade but that several major industries, comprising, say, the remaining 20 percent of internal trade, are totally excluded from the scope of the customs union or free-trade area. Is the "substantially all" test met? n44

In Turkey--Restrictions, the Appellate Body agreed that the term "substantially all" embodied both qualitative and quantitative components. n45 Still, the point remains that it is sloppy drafting to use such a critical term so many times and leave it undefined--unless, of course, the ambiguity is seen as having some strategic benefit.

That benefit may be the flexibility that typically is the handmaiden of ambiguity. As intimated, presumably an RTA that eliminates tariffs on just five per cent of all products traded between the members would not satisfy the criterion, whereas 95 per cent coverage would. As a real-world example, the 1965 pact between the United States and Canada concerning free trade in autos and auto parts was not eligible for GATT Article XXIV treatment. That agreement covers only one industrial sector, and thus was the subject of an explicit waiver from the GATT Contracting Parties. n46

Technically, the "substantially all" rule applies only to customs unions and FTAs. n47 GATT Article XXIV:5(c), which deals with interim agreements, does not contain this phraseology. It mandates only that the transition period from interim agreement to customs union or FTA be reasonable. Of course, once born, the "substantially all" rule does apply. Thus, but for Article XXIV:11 and the accompanying interpretative note, were India and Pakistan serious about constructing a meaningful RTA, and were they to begin with an interim agreement, they essentially could ignore the "substantially all" rule only during the transition period. Thereafter, they might be called upon by the WTO Members to explain how their new entity adhered to the rule.

D Rule # 2: the "higher or more restrictive" test
The second principal rule in GATT Article XXIV about the establishment of an RTA is that the entity being created must not impose trade barriers against non-members that, on the whole, are higher than those applicable to the non-members before the RTA was formed. n48 This rule applies to customs unions, FTAs, or interim agreements, by virtue of the language of GATT Article XXIV:5(a) and (b). Yet, again, the key language is ambiguous. With respect to a customs union or interim agreement to build one, what does "not on the whole ... higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union or the adoption of such interim agreement" (paragraph 5(a), emphasis added) mean in practice? Similarly, with respect to an FTA or interim agreement to build one, what does "not ... higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the formation of the free trade area, or interim agreement" (paragraph 5(b)) mean in practice?

To be sure, GATT Article XXIV:8(a) allows countries coming together to form an RTA to retain barriers permitted under other GATT Articles (namely, XI-XV and XX). That point aside, about all that is clear from the language of Article XXIV:5 is the lack of an algorithm. Based on the GATT Working Party report on the EEC, it can be said there is no generic mathematical formula to be used in every case. n49

Even supposing a mathematical formula had been agreed to in the annals of GATT or WTO history, by definition it would be helpful only for quantifiable barriers--such as duties. What about the other "regulations of commerce" affecting trade? Some of them, such as quotas, can be reduced to comparable sets of figures. Others, such as licensing rules, ceRTAin technical or sanitary standards, may not be susceptible to a simple quantitative analysis. (How, for instance, would the EC's operator category and activity function rules that were the subject of the infamous Bananas case be quantified? n50) The issue did not go unnoticed during the Uruguay Round.

As the Understanding on the Interpretation of Article XXIV states, "it is recognized that for the purpose of the overall assessment of the incidence of other regulations of commerce for which quantification and aggregation are difficult, the examination of individual measures, regulations, products covered and trade flows may be required". n51 In other words, the Understanding countenances a case-by-case approach. n52 Yet there still exists a threshold problem of delineating the "regulations of commerce" contemplated by the language. In a world of increasingly globalised economies, an argument can be made with respect to most commercial regulations that they bear on cross-border trade. At least they may do so indirectly. But the drafters of GATT could not have meant to cover every domestic law, regulation, and rule affecting business.

Because the rule is applied on a case-by-case basis it tends to be illustrated by way of example. Assume India and Pakistan, before establishing a customs union, had bound duties on cotton from third countries, such as Egypt, of 10 and 20 per cent, respectively. Assume, further, they imported roughly equal volumes of cotton from Egypt, so that in a trade-weighted sense, the split of cotton imports as between them was about 50:50. The pre-union average level of protection is 15 per cent. Absent the special provision in GATT Article XXIV:11 and Ad Article XXIV, paragraph 11, once India and Pakistan form the union, the level of protection ought not to rise above 15 per cent.

 That requirement poses an obvious difficulty, one of administration. In reality, far more commodities are traded by India and Pakistan with third countries than just cotton. Any increase in a bound duty by a country entering in a customs union--for example, where India's tariff rose from 10 to 15 per cent--would necessitate a modification of India's schedule in accordance with GATT Article XXVIII. n53 In brief, that provision (expressly referenced in Article XXIV:6) calls for compensatory adjustments in concessions on other products from third countries that are principal suppliers of the good whose tariff is being increased--for example, Egypt, which is being affected by the increase in the tariff applied to its cotton. This call is reiterated in the Understanding on the Interpretation of Article XXIV. n54

Thus, the calculation of whether this hypothetical customs union on the subcontinent has raised restrictions would be complex. It would involve balancing instances where on some products the tariffs indeed may have risen, whereas on others it may have fallen. That is not surprising, as even the cotton example suggests. In the customs union negotiations, Pakistan can be expected to lobby for a higher common external tariff on cotton than India, given its existing tariff of 20 per cent, double that which protects the Indian cotton industry. Yet in other sectors it will be India with the higher level of protection, and Pakistan urging a common external tariff below India's tariff.

Herein, then, lies one difficulty in applying the rule, namely, interpreting the terms "on the whole" and "general incidence". The above hypothetical example suggests a before-versus-after-the-RTA examination of tariffs on individual product categories, and computation of some kind of average that is weighted by trade volumes. That suggestion is (more or less) confirmed by the Understanding on the Interpretation of Article XXIV: n55

The evaluation under paragraph 5(a) of Article XXIV of the general incidence of the duties and other regulations of commerce applicable before and after the formation of a customs union shall in respect of duties and charges be based upon an overall assessment of weighted average tariff rates and of customs duties collected. This assessment shall be based on import statistics for a previous representative period to be supplied by the customs union, on a tariff-line basis and in values and quantities, broken down by WTO country of origin. The [WTO] Secretariat shall compute the weighted average tariff rates and customs duties collected in accordance with the methodology used in the assessment of tariff offers in the Uruguay Round of Multilateral Trade Negotiations.

Embedded in the suggestion from the above example, and in the passage quoted from the Understanding, are four significant issues of interpretation to be explored.

First, GATT drafting history shows an intentional switch at the 1947-48 Havana Conference from the phrase "average level" to "general incidence". n56 It also indicates that "on the whole" meant not an average tariff for each product category, but a macro-level look at all of the tariffs of a customs union in comparison with those of the countries involved before the union took effect. As Professor Dam clearly puts it, "[a] principal decision to be made is whether the words 'on the whole' and 'general incidence' refer to each item in the common external tariff schedule or to the common external tariff schedule as a whole". n57 In the context of customs unions, the above-quoted passage from the Understanding on the Interpretation of Article XXIV goes some way to decide the point. It speaks of an "overall assessment" that compares the status quo ante (that is, before the customs union) with the proposed status quo (that is, after the union would come into being).

The before-and-after overall assessment hardly is the end of the matter. A second point concerns the methodology for deciding compliance. To identify the threshold above which the common external tariff of a proposed customs union may not rise, is the idea to start with the existing duties of the member countries, or with the existing duties imposed on products? n58 One methodology might be to calculate the average tariff, across all product categories, for each country in a proposed customs union, and then establish a union-wide average based on the country averages of each of the members. A different methodology might be to disregard country boundaries from the outset, compute an average duty for each product category, and then figure out a union-wide average based on the product category averages.

 Another route would be to forego efforts at a single number, that is, to eschew computation of one weighted-average duty for all products and all countries joining the union. But, there is a fork in this route. First, an effort could be made to calculate a weighted-average tariff for each country joining the proposed customs union, across all product categories. Thus, suppose three countries proposed to form a customs union. Then, there would be three weighted-averages, one for each country that encompassed all product categories. Or, second, the effort could be to compute a weighted-average tariff for each product category, across all countries joining the union. The result would be hundreds (if not thousands) of weighted-average duties, one corresponding to every product category, that encompassed all of the countries joining the proposed union on the eve of that union entering into force.

The Uruguay Round Understanding on the Interpretation of Article XXIV appears to take the second fork in the route. It speaks of "weighted average tariff rates" computed on a "tariff-line basis", drawn from "import statistics for a previous representative period ... broken down by WTO country of origin". n59 It also refers to the methodology used by negotiators during the Uruguay Round. That sounds like a product-specific computation of tariffs for each WTO Member that is joining the customs union. It also sounds like this calculation entails dis-aggregation of data by the country of origin of each product. Yet left undefined is the "previous representative period". If there have been changes in the duty structures of the countries coming together in a customs union, then choice of that period will be critical in considering whether that union does, or does not, raise barriers to third country imports.

Also left unclear is how to go about the weighting when computing weighted-average duties for the various product categories. That is, there is a problem of weighting duty rates for each product category by trade volume in that category. (If the effort is to average the tariffs of the members in a proposed customs union, then the problem of weighting still exists--namely, how to weight the country averages into a single, union-wide average?) As both Professors Dam and Jackson rightly suggest, n60 the volume traded of any item always bears an inverse relationship to the magnitude of the duty applied to that item. A lower volume is concomitant with a higher tariff. In turn, if a trade-weighted average tariff is calculated, then a very high tariff probably will get a low volume weight. That is because the weights are the relative trade volumes, and a very high tariff will cut off trade. The result will be a distorted average: the truly restrictive tariff hardly counts, because it is so effective in "killing" imports of the product.

 There is a third interpretative matter, also appearing in the context of a customs union being established pursuant to GATT Article XXIV:5(a). It arises from the word "applicable". n61 What duties were the "applicable" ones in the constituent territories of the customs union before its formation--the bound duties (or, if unbound, the duties authorised by domestic law), or the duties actually being imposed on imported merchandise? This question was not resolved until the Uruguay Round, though it arose as far back as 1957 with the establishment of the EEC.

Plainly, the question is of critical importance. If there is no agreement as to what the "applicable" tariffs are, then there is no benchmark for comparison with the common external tariff of the customs union. The Understanding on the Interpretation of Article XXIV explains that "the duties and charges to be taken into consideration shall be the applied rates of duty". n62 In the Turkey--Restrictions case the Appellate Body observed this explanation had resolved the question. n63

A fourth point, again one of interpretation with respect to GATT Article XXIV:5(a) and the formation of a customs union, concerns timing. For how long does the rule about not imposing higher duties on goods from countries outside the union stay in effect? It is plain from the language of the provision that "institution" of a customs union, or of an interim agreement leading thereto, triggers the rule. But after the customs union has been in operation for (say) a decade, would the members be barred from imposing higher trade barriers on non-originating goods? n64

If so, that would amount to a severe restriction on RTAs, and perhaps even deter their establishment in some cases. (Likewise, under Article XXIV:5(b), "formation" of an FTA or "adoption" of an interim agreement for an FTA trigger the rule. However, the issue is somewhat less pressing in the instance of an FTA than a customs union, because--by definition--the FTA does not involve a common external tariff. Consequently, the FTA countries remain free to raise their individual tariff rates against third countries, up to the agreed-upon bindings.)

Because of GATT Article XXIV:11 and its interpretative note, were India and Pakistan to form a customs union, they would not have to worry about any of these four interpretative matters. That is no small mercy. Consider what Professor Dam writes (albeit before the Uruguay Round Understanding) with respect to calculating the pre-existing union-wide tariff in order to comply with the rule that the common external tariff is not, on the whole, higher than the general incidence of duties before the union: the conundrums (just outlined) "are not merely statistical puzzlers". n65 Paragraph 11 would liberate, at least to some degree, India and Pakistan to treat them as curious puzzles.

The four interpretative points all arise in the context of a customs union. But what if India and Pakistan contemplate an FTA rather than a customs union? Suppose, again, that they did not have the benefit of Article XXIV:11 and the interpretative note. Again, the requirement is that trade barriers--duties and other commercial regulations--not be elevated after the FTA comes into being beyond the previously prevailing corresponding levels.

Thus, India and Pakistan could not use formation of an FTA as an excuse to increase their individually set barriers applicable to third countries. India could not impose a tariff on third country cotton of 11 per cent, nor could Pakistan raise its barrier to 21 per cent. Significantly, the relevant Article XXIV language (in paragraph 5(b)) does not call for a balancing test--the words "on the whole" do not appear (whereas they do with respect to a customs union, in paragraph 5(c)). That omission is not an accident. There is no need for a judgement about tariff increases in some sectors, and declines in others, because there is no common external tariff being established. Each FTA constituent is retaining its pre-FTA schedule vis-a-vis non-members.

E Rule # 3: notification, and maybe a bit more
Here, then, are the first two basic rules in GATT Article XXIV--their technicalities and interpretative difficulties--about which India and Pakistan need not bother too much, because of the Mercy specially tailored for them in Paragraph 11. What is the third rule, also from which their transgressions would be forgiven? It is a rule about notification and, in some instances, modification. n66 Two or more WTO Members, contemplating the establishment of a customs union, FTA, or interim agreement must notify the WTO of their plan. If these Members are seeking to form a customs union or FTA, they also must provide the WTO with sufficient information to allow it to make appropriate recommendations. Specifically, pursuant to the Understanding on the Interpretation of Article XXIV, they are to work with the relevant working party, which reports to the Council on Trade in Goods, which in turn can make recommendations to the WTO Members. n67

Suppose the two or more WTO Members are entering into an interim RTA deal. Suppose, also, the WTO--at the Membership's initiative n68 --finds the expected date for establishing the customs union or FTA is either unreasonable or unlikely (presumably in the sense that the transition period is too long, or that the Members will not be able to set up the RTA by the end of the period). Then the Members involved in the interim agreement must hold off creating the RTA. (That ought not to be problematical, because the lengthy period suggests circumstances in which the Members are not terribly committed to regional trade liberalisation.) They must await guidance from the WTO, and only after putting the WTO's recommendations into effect are they supposed to move forward with the RTA.

 The reason behind the third basic rule of GATT Article XXIV is not readily apparent. The logic becomes evident when its historical basis is understood. On the one hand, the drafters of the ITO Charter and GATT knew that in many instances an RTA could not be created and operational instantaneously. They appreciated the practical political and economic needs for a transition period. On the other hand, they did not want that period to be abused. Specifically, they were concerned that the countries anticipating the entry into force of their RTA might take advantage of an interim period by writing preferences into their forthcoming arrangement that would make the RTA look more like a preferential trading arrangement. n69 Thus, GATT Article XXIV:5(c) tries to minimise this risk by calling on the contracting parties involved to establish a "plan and schedule".

Quite obviously, that verbal formula is ambiguous. Precisely what must a "plan" consist of? How detailed must it be, particularly given the practical fact that politicians negotiating an agreement may want room for manoeuvre during the interim period? In their 1965 interim agreement toward an FTA, Australia and New Zealand left a great deal unmentioned. They covered only about half of the trade between them, and of that half covered, roughly 90 per cent already qualified for duty-free treatment. Hence, their interim deal eliminated duties on approximately five per cent of their bilateral trade. n70

As for a "schedule" in an interim agreement, what is a reasonable period for implementation? Developing countries, or developed countries with politically powerful domestic industries feeling threatened by regional trade liberalisation, may demand a long transition for adjustment. The period in which Greece associated with the EEC was 22 years. While that may seem unreasonable (other than to trade lawyers familiar with Greece's ancient past), there was no consensus about it one way or the other in the Working Party that examined the terms of association, nor among the GATT contracting parties that adopted the Working Party's report. n71 To mitigate the tension between the need for a transition period, but not too long a one, the drafters used equivocal phraseologies--"plan and schedule" and "reasonable length of time" in Article XXIV:5(c), and "such period is not a reasonable one" in Article XXIV:7(b).

Fortunately, the Uruguay Round Understanding on the Interpretation of Article XXIV provides some guidance. It explains that only in "exceptional cases" would a period exceeding one decade be "reasonable". n72 Of course, this advice amounts to a transfer of pressure, namely, from defining "reasonable" to defining "exceptional". If the parties to an interim agreement can explain why they need more than ten years, then they may well get the additional time they want with being given a "hard time".

A final point about the third basic rule on RTAs in GATT Article XXIV is about what that rule does not require. Significantly, it does not involve an application to the WTO, nor hold out the prospect of acceptance or rejection by the WTO. RTA creation does not require advance permission from the WTO, and the WTO is not a judge of proposed RTAs. The rule envisions a consultative process whereby the Members interested in constructing a customs union, FTA, or interim agreement work with the multilateral organisation.

That consultative process is more than just a courtesy--at least in theory. It is designed to let the WTO stay abreast of regionalisation, and allow for it to influence the process in a positive way that accords with the aspiration for trade liberalisation among all WTO Members. Of course, the existence of GATT Article XXIV:11 and its interpretative note suggests India and Pakistan are not technically bound by the rule. They seem to be free to consult with the WTO, or not, as they choose.

F Back to the start: the generosity of the mercy
At this juncture of the detailed excursion into the technicalities of GATT Article XXIV, the central point made at the outset ought to be clear. The degree of freedom afforded specially to India and Pakistan by the Merciful Rule of Article XXIV:11 liberates them from the nightmarish interpretative problems that inhere in the three basic rules in the rest of the Article. Or it would liberate them if they ever got around to using it.

To be sure, if they lacked the benefit of paragraph 11, they would not be completely forsaken. Suppose India and Pakistan developed a customs union, FTA, or interim agreement that was held widely to run afoul of one or more of the three basic rules (notwithstanding their ambiguities). Absent paragraph 11, India and Pakistan could seek approval of their proposed RTA under GATT Article XXIV:10. That provision empowers the WTO Members, by a two-thirds majority, to approve a proposal that is not in full compliance with the rules. However, uncertainty, scrutiny, and then more uncertainty are the problems with this solution.

 The first uncertainty is whether the Indo-Pakistani proposal would qualify for treatment under GATT Article XXIV:10. That paragraph is invoked when a proposal does "not fully comply" with the rules of Article XXIV. But how is this language to be interpreted, that is, how much non-compliance can be tolerated? (The European Coal and Steel Community freed trade on only two categories of products. Therefore, it was thought ineligible for treatment under paragraph 10. The approval given to it by GATT was under the general waiver authority of Article XXV:5. n73) Assuming the proposal qualifies, no doubt it would be put "under the microscope" before Members decided how they would vote. The outcome of the microscopic examination and the voting would by no means be ceRTAin.

All this suggests that India and Pakistan have good reason to be thankful to the drafters of GATT, at least with respect to Article XXIV:11. Forgiveness through paragraph 10 hardly would be a desirable substitute for mercy under paragraph 11. That is, at least on paper now, and if ever invoked in the future, paragraph 11 is generous indeed.

Section Four: The Generosity of the Mercy
Large views always triumph over small ideas. Broad economic principles always in the end defeat the sharp devices of expediency; . . . justice outwits intrigues; free imports can contend with hostile tariffs . . .

Winston Churchill n74

A Is the Indo-Pakistani waiver worth much?
Is paragraph 11 of GATT Article XXIV the kind of "large view" of which Mr Churchill spoke, or just a "small idea"? In other words, given that Article XXIV contains three vaguely drafted rules (and given the passive approach historically taken to these rules), could it be argued that a waiver from these rules is not worth much? That question may seem an odd one to ask, in view of the central point of the preceding section--liberation from those problematic rules. Yet, there is good reason for asking it.

The World Bank reported in 2000 that nearly every country in the world was a member of an RTA, or discussing the possibility of joining one, and that over one-half of cross-border trade occurred within actual or prospective RTAs. n75 And, long ago, Professor Jackson identified correctly the "basic problem" of the Article: n76

[It contains] criteria that are so ambiguous or so unrelated to the goals and policies of GATT Contracting Parties that the international community was not prepared to make compliance with the technicalities of Article XXIV the sine qua non of eligibility for the exception from other GATT obligations.

In other words, what difference does GATT Article XXIV really make? If the three rules do not amount to much in the RTA design process, and are not enforced vigorously, then could all WTO Members be said to have a de facto waiver from them, while India and Pakistan just happen to have a de jure waiver as well?

That reasoning may be a bit seductive. First, the actual and potential relevance of a law "on the books" ought not to be ignored as long as that law remains "on the books". Through GATT Article XXIV:11, India and Pakistan do not have to worry about the rest of Article XXIV, or other GATT obligations, when thinking about an RTA between them. The legal fact remains that the rest of the WTO Members do have to pay some attention--however scant--to these duties, because for them, the three rules of Article XXIV are law "on the books".

Secondly, whether the enforcement history of GATT Article XXIV is a reliable guide for future WTO behavior is unclear. The record of GATT bespoke a passive approach: most, if not all, notified RTAs, whether they complied with Article XXIV or not, enjoyed the benefits of that Article. n77 However, that record was not uniform, in the sense that some RTAs did attract more scrutiny than others. The European Economic Community ("EEC") and the European Free Trade Area ("EFTA") received more stringent examination than RTAs among developing countries. n78 Moreover, the WTO Secretariat and Membership could take the Article more seriously than the GATT Secretariat and contracting parties.

 Simply put, not enough time has elapsed since 1 January 1995, when the WTO was born, to know for sure. What is ceRTAin is that in other areas of trade law, GATT rules thought nearly dead letter have been resurrected. Safeguards and GATT Article XIX, and Appellate Body decisions in that area (for example, about the need to show unforeseen circumstances n79), are examples. What also is evident today is the considerable concern, perhaps more so than existed in the 1950s through 1980s, about regionalism and its possible pernicious effects for the multilateral trading system. That concern is manifest in many academic books, articles, and project reports on the topic. n80 In practice, the enthusiasm and policies of a country regarding regional trade integration varies according not only to economic, political, security, and cultural variables, but also the geographic neighbourhood of that country, and that country's vision for its future position in its neighbourhood.

B The generous mercy: a textual approach
As urged in the preceding sections, it seems fair to characterise GATT Article XXIV:11 not only as a mercy, but also as a potentially valuable one. That value--or generosity might be the better word--should be explored. There are two strong reasons to support the argument that the mercy, while un-invoked, could be quite generous: the text of paragraph 11 and its accompanying interpretative note; and the history of the Indian subcontinent. The first reason is summarised in the chart below.
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 As the chart indicates, understanding the text of Article XXIV:11 and Ad Article XXIV, Paragraph 11, requires careful study and organisation.

The language of GATT Article XXIV:11 allows India and Pakistan to set up "special arrangements with respect to the trade between them". Would these "special arrangements" be an interim agreement leading to the formation of a customs union or FTA? Perhaps, but elision and obfuscation must be avoided here.

The "special arrangements" language is used only in paragraph 11--nowhere else in Article XXIV--and is not defined. In contrast, "interim agreement" is used in paragraphs 5 and 7, and in each place is specified as a bargain "leading to the formation of" a customs union or FTA. Thus, "special arrangements" would seem to be the broader of the two terms, that is, these "arrangements" could include an interim agreement leading to a customs union or FTA, but they are not limited to an agreement with that goal. The "arrangements" could be any kind of trade deal between India and Pakistan that is "special" in that the two countries do not have the same exchange of concessions with any other country.

There is another reason why "special arrangements" and "interim agreement" should not be interpreted as interchangeable. If they were, then all of GATT Article XXIV:11 might be redundant with the chapeau to Article XXIV:5. It is a basic principle of treaty construction not to read words so as to render one provision superfluous with another (at least if an alternate reading is available and permissible). Draftsmen are presumed to have meant something, and not just repeated themselves. As the Appellate Body stated in the United States--Reformulated Gasoline case: "one of the corollaries of the 'general rule of interpretation' in the Vienna Convention [on the Law of Treaties] is that interpretation must give meaning and effect to all the terms of a treaty. An interpreter is not free to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility." n81

Recall what paragraph 11 does: it ensures "the provisions of this Agreement shall not prevent the two countries from entering into special arrangements". Now recall the effect of the chapeau to paragraph 5. It ensures "the provisions of this Agreement shall not prevent . . . the formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a customs union or of a free-trade area". If "special arrangements" meant "interim agreement", then what would be the point of paragraph 11? India and Pakistan could form an interim agreement and seek the forgiveness from GATT transgressions afforded in paragraph 5.

 Finally, it seems safe to say the "special arrangements" are not permanent. The language of GATT Article XXIV:11 indicates the arrangements would not constitute "mutual trade relations on a definitive basis". Rather, they would be operative "pending" the conclusion of definitive relations. Just how long the pendency period lasts would be up to India and Pakistan. Nothing in paragraph 11 or the interpretative note defines the period. What is clear is that given the lack of equivalence between "special arrangements" and "interim agreement", the duration of an Indo-Pakistani special trade arrangement would not be (or ought not to be) restricted (or even influenced) by periods contemplated or deemed reasonable by the WTO Members under Article XXIV:7(b) for interim agreements. In other words, the two passages--paragraphs 11 and 7(b)--should not be linked.

With these observations in mind, what kind of merciful treatment could the two South Asian powers invoke, if they were so inclined? As for the merciful treatment accorded by paragraph 11 to special temporary arrangements, consider, first, the Article XXIV rules for RTAs: (1) covering substantially all trade between or among the RTA members; (2) avoiding an increase in trade barriers against products from non-RTA members; and (3) giving notice and information to the WTO.

Paragraph 11 essentially waives these obligations for India and Pakistan. Their special arrangements would not have to embrace substantially all their trade. The special arrangements could entail increased barriers against non-Indian, non-Pakistani products. And India and Pakistan would not have to give the WTO advance notice of, or provide information about, these arrangements. In brief, the special arrangements could skirt the three rules of Article XXIV for as long as the trade officials in New Delhi and Islamabad wanted.

To be sure, the political controversy that would ensue might constrain the trade policy makers in those capital cities. Cynics might laugh at special arrangements that cover a de minimis amount of trade. The United States and other major trading partners of India and Pakistan might not take kindly to higher duties imposed on their goods by either country. Not presenting the interim agreement to the WTO, or mailing a copy to Geneva fait accompli, might undermine other WTO-related projects in which India and Pakistan are engaged. Still, as a legal matter, India and Pakistan would be treated mercifully in committing these transgressions--just because of GATT Article XXIV:11.

Even after India and Pakistan put their trade relations on a definitive basis, possibly by giving birth to a customs union or FTA, but perhaps by a trade deal that is somewhat less ambitious, the two countries would not have to adhere strictly to the three rules of GATT Article XXIV. They could point to the interpretative note, Ad Article XXIV, Paragraph 11, which allows them to "depart from particular provisions of this Agreement", such provisions including the three rules of Article XXIV. To be sure, the trade lawyers in New Delhi and Islamabad would have to be mindful of the last clause of that interpretative note--that their RTA-related measures "would in general be consistent with the objectives of the Agreement".

But general consistency with GATT objectives does not mean scrupulous adherence to the three rules of Article XXIV. Just how far could India and Pakistan go in departing from the three rules? The answer is not clear, because the last clause of the Ad Article XXIV, Paragraph 11 has never been interpreted. India and Pakistan might be forgiven for an RTA with less-than-impressive product coverage, for raising barriers on some products from ceRTAin third countries, or for not telling the WTO everything about what they are doing.

In sum, were they so inclined to establish special trade relations between them, India and Pakistan need not pay any attention to the three rules of GATT Article XXIV. As these arrangements evolved into a permanent status quo of some sort, the two countries would not have to pay a great deal of attention to those rules, so long as they could claim the new status quo was generally consistent with GATT purposes. Read just in terms of the three obligations for establishment of an RTA, GATT Article XXIV:11 is hardly a mercy to scoff at.

C The generous mercy: going beyond Article XXIV
Of course, that narrow interpretation is not how to read the provision. The mercy offered to India and Pakistan by GATT Article XXIV:11, if they were to reach an interim agreement, and by the interpretative note, if they were to operate a customs union or FTA, would not be limited to the three rules of Article XXIV. That limitation would exist if the GATT texts said "this Article", and even with that limit, the mercy could be characterised as quite generous. However, because the texts say "this Agreement", India and Pakistan--unlike every other WTO Member--are forgiven from all other GATT obligations with respect to any "special arrangements" between them for as long as those arrangements are in place. Now the mercy seems boundless. n82

It is--almost. The only boundary on that mercy is the last clause of the interpretative note. It would be triggered by the entry into force of definitive arrangements, such as a customs union or RTA, between India and Pakistan. At that juncture, their RTA-related measures would have to remain generally consistent with GATT objectives. Those objectives are set forth in the GATT Preamble.

Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, developing the full use of the resources of the world and expanding the production and exchange of goods;

Being desirous of contributing to these objectives by entering into reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international commerce. . . .

 Supplementing the above-quoted express statement of objectives would be reasonable inferences that can be drawn about the purposes of GATT from some of its rules.

For example, surely enhancing peace and security, through broader and deeper trade ties, is an impoRTAnt aim. Was that not the vision of Cordell Hull, President Franklin Roosevelt's Secretary of State, for the world trading system? n83 National security concerns obviously resonate in GATT Article XXI, and may be detected in Part Four of GATT, where the plight of developing countries is given special attention. The point is that only RTA-related measures that egregiously flaunted GATT objectives would be likely to put India and Pakistan in legal peril.

For instance, it would be difficult to justify discriminatory treatment against a large percentage of trade from all other WTO Members in violation of both the MFN and national treatment principles of Articles I:1 and III:4. Likewise, the application of anti-dumping measures without a determination of material injury or threat thereof, regardless of the product or the exporting country, would be a violation of Article VI:1 difficult to rationalise as generally consistent with GATT objectives. Yet, save for these sorts of blatant transgressions that affect enormous trade flows and/or many WTO Members, India and Pakistan probably would not have great difficulty in fashioning a cogent argument that measures associated with their definitive trade arrangements satisfy the criterion of the last clause of the interpretative note to Article XXIV:11.

Finally, it is worth underscoring that India and Pakistan might not have to fret too much about any single measure. The text of the interpretative note speaks of "measures" in the plural that India and Pakistan adopt to carry out their definitive mutual trade arrangements, not one "measure", standing alone. May it, therefore, be inferred that of real consequence is general consistency of all the measures? In other words, does the avoidance of the singular noun mean a balancing test among the measures is to be used? Perhaps so, which would give India and Pakistan the leeway to argue that any one offending measure must be seen in the context of the entire mosaic of their trade rules, and that mosaic is in overall harmony with GATT objectives.

D The generous mercy: thinking about a troubled past
History provides a second reason, in addition to forgiveness from transgressions against Article XXIV and other provisions of GATT, for concluding that the merciful treatment of paragraph 11 is generous. That history is the "exceptional circumstances" that are taken into account in the first sentence of the provision. The circumstances were a cataclysm (some might say a debacle): the creation of the two countries as a result of the British Partition of the Indian subcontinent, effective at midnight 15 August 1947. Paragraph 11 was inserted in GATT one month after the Partition, on 17 September 1947 at the Geneva session of the Preparatory Committee. n84

Many histories of the Partition have been written. Doubtless, many more are yet to be written, because the subject continues to evoke considerable debate on the subcontinent--often in the context of discussions about the laggard economic performance of that region in comparison with much of the Far East. A few extant accounts are particularly noteworthy, such as Anita Inder Singh's differentiation of Britain's long-and short-term strategic interests in The Origins of the Partition of India (1987), and the eyewitness stories in Sir Penderel Moon's Divide & Quit (new ed, 1998). Perhaps no historical work on the subject is more compelling than that by Larry Collins and Dominique Lapierre, Freedom at Midnight (1975). But, as is to be expected with writings about a troubled past, few studies of Partition are unbiased. Probably chapter 27 of Stanley Wolpert's Nehru (1996), or the summary at the end of Professor Wolpert's A New History of India (5th ed, 1997), are among the most straightforward and brief expositions. Likewise, the Partition has captured the imagination of a few dramatists, who have produced movies and novels (again, not always level) re-creating the events. Notable examples include Sir Richard Attenborough's Gandhi, and Khushwant Singh's Train to Pakistan (1956).

But there is a common denominator among the aforementioned accounts. The idea of post-Partition regional economic integration hardly, if ever, is raised, and GATT Article XXIV:11 is a non-issue. Just as trade law aficionados, and trade negotiators representing India and Pakistan, have forgotten about this specially tailored mercy, so too have the historians and dramatists of the subcontinent. Obviously, now is neither the time nor the place to recount what happened in the summer of 1947. Suffice it to say that the drafters of GATT were literally correct when they called the circumstances "exceptional". Had they selected the adjective "cataclysmic" or "chaotic", they would need no pardon for exaggeration. The movement of Hindus (including the entire family of the father of this author) and Sikhs from the newly created Pakistan to India, and of Muslims from India into Pakistan, was the largest known exodus of peoples in modern history n85 --10 million. In it, about one million perished through violence, disease, deprivation, or some evil combination thereof.

With respect to trade between the two countries, the juxtaposition of events could hardly be more macabre: the drafters of GATT working to build a multilateral trading system precisely when many parts of the Indian subcontinent were descending into a living hell. Surely aware of the horror, and resolute in the belief that trade could help India and Pakistan in their long upward climb to prosperity and peace, the drafters of GATT must have wanted to liberate the two countries, as far as possible, from the strictures of international trade obligations. That much is evident from the text of Article XXIV:11.

In terms of setting up a customs union or FTA, the paragraph removes otherwise-applicable multilateral rules. It gave the giant figures of the day who led their countries--Jinnah of Pakistan, and Nehru and Gandhi of India n86 --one less problem to worry about, had they been so inclined to focus on regional trade integration. After all, the drafters must have reasoned, India and Pakistan had been a single economic unit--British India. Why not continue it as such, through a customs union or FTA? GATT Article XXIV:11 and Ad Article XXIV, Paragraph 11 were the burden-lifting devices. The drafters created a possibility of forgiveness at law, the generosity of which was commensurate with the injury, created by the Partition, which desperately needed healing--and still does.

E Another mercy: frontier traffic and paragraph 3(a)
Combing through GATT Article XXIV reveals one other burden-lifting device the drafters offered, namely, paragraph 3(a). Most of Article XXIV is about customs unions and FTAs, but paragraph 3 deals with what is called "frontier traffic". Imagine a bustling marketplace in a dusty town on or near an international boundary--such as Peshawar (near the border between Pakistan and Afghanistan), Aqaba (near the border between Jordan and Israel), or Tijuana (on the border between Mexico and the United States). The trade that occurs in these lively towns almost invariably is cross-border in nature. Article XXIV:3(a) ensures that the provisions of GATT are "not ... construed to prevent ... advantages accorded by any contracting party to adjacent countries in order to facilitate frontier traffic".

What does that mean? The United States delegate to the 1946 preparatory conference in London said the text "referred to facilities for frontier traffic, in cases where a frontier ran through a city, etc; ... The area affected by this provision was usually limited to a distance of 15 kilometres from the frontier." n87 This explanation suggests that the two (or possibly more) countries whose borders were in or near the marketplace could grant each other trade preferences not offered to any other country. Most notably, the adjacent countries could offer better-than-MFN treatment to the products from the other country. They would not need to follow the three basic rules for setting up an RTA contained in GATT Article XXIV, nor would they need to seek a waiver from the WTO Membership under Article XXV:5. In other words, Article XXIV:3(a) is a built-in waiver for an FTA or other preferential arrangement for frontier markets, limited (according to the American account) to about 15 kilometres of the frontier.

How might India and Pakistan have used GATT Article XXIV:3(a)? The answer is apparent from looking at the long border between the two countries. Any good map reveals a large number of towns on or near the boundary--for example, towns lying near the line between the Indian state of Punjab and the Pakistani province of Punjab, and the line between Indian-held Kashmir and Pakistani-supported Azad Kashmir. Sadly, many of these towns have seen far more military action and terrorism than they have seen trade. Kargil (a border town in Kashmir made infamous in the summer of 1999 when fierce fighting erupted around the Line of Control between Indian troops and militant separatists backed by Pakistan) is just one example. The business that could have been transacted across the border between the civilian victims and refugees on either side of it, and their human suffering, are the opportunity costs arising from the failure of the two countries to make use of Article XXIV:3(a). (Those opportunity costs have been incurred notwithstanding whatever little on-trading has occurred involving regions beyond the frontier.)

Another way to put the point is this. Diplomats responsible for negotiating solutions to violent confrontations often speak of small, confidence building measures--"CBMs", in the diplomat's parlance--to bring warring parties closer together. (It is not difficult to find politicians and analysts on both sides of the Indo-Pakistani border speak of the indispensability of CBMs.) Typically, CBMs involve small matters that rational, wealth-maximising people who are not seeking to blow up the status quo take for granted in their everyday lives: direct transpoRTAtion and communication linkages; shared wildlife refuges; joint environmental clean-up projects; scientific, technological, and cultural exchanges, and so on.

It is difficult to imagine a better CBM than a simple trade deal: one party buys, and the other party sells. The purchaser finds quality in what the seller has to offer, and the seller is happy to do business with the buyer. When the transaction is repeated a sufficient number of times, the two parties begin to trust each other: the buyer feels no need to inspect every good before paying, and the seller feels confident enough in the creditworthiness of the buyer to sell the goods on credit. Imagine, now, all the trust that could have been built up on the Indo-Pakistani border since 1947 if the leaders in New Delhi and Islamabad had spent more time trying to interpret GATT Article XXIV:3(a) as generously as possible (for example, why limit the "frontier" to 15 kilometres--how about 60 so as to include Amritsar, and thereby the large Sikh population?), rather than indulging their armies.

Section Five: Failure to Take Advantage of the Mercy
... The Government which has accomplished nothing of the slightest consequence or value, whose tenure of office has been accompanied by no improvement in affairs at home and by the virtual extinction of our influence abroad, now rushes out to the electors upon a hurriedly conceived and utterly unexplained scheme to revolutionise the commercial, financial, fiscal system of our country by putting thousands of taxes on imported goods and use the revenue thus obtained for the purpose of encouraging their supporters in the agricultural districts.

That is the situation before us. Free Trade is blamed for all the evils which followed the destruction of the war, and for all the mistakes and shortcomings of new and inexperienced Ministers.

Winston Churchill n88

A The tragedy
It does not take a great deal of imagination to apply, with some adjustments, Mr Churchill's comments--made during a British general election decades ago--to more recent generations of leaders on the Indian subcontinent. If there is a tragedy surrounding the Merciful Rules in GATT Article XXIV:11, the accompanying interpretative note, and Article XXIV:3(a), then ceRTAinly it is that they never have been used in any meaningful way. Since their independence from the British, India and Pakistan have been wildly successful at sabre-rattling on their boundary, going to war over Kashmir, and diverting vast resources from economic development toward military armaments, including nuclear weaponry. The two South Asian powers have failed miserably to build a meaningful FTA, much less a customs union.

That failure has occurred despite the fact free trade once reigned in their region, and despite the fact that many of their peoples (such as the Punjabis of Pakistan and India) share a common culture, language, and tastes and are natural entrepreneurs. They have fallen into the trap of thinking peace and security is to be had through menacing soldiers and their ordnance rather than through wealth-generating traders and investors and their capital. They have not even tried to put Cordell Hull's vision into practice. While they were mired in that trap, nearly 200 RTAs entered into force. n89

It is not too late for India and Pakistan. There is no expiry date--no time boundary--on the Merciful Rule in GATT Article XXIV:11 and its interpretative note. They can do more than what they have sought through the South Asian Association for Regional Cooperation ("SAARC"). However, the assertion that the two South Asian powers could do more to liberalise trade begs the question of what SAARC has done.

B The pathetic record of SAARC
The seven SAARC members are Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, and Sri Lanka. Over 20 per cent of the world's population lives in these member countries. n90 But collectively the members account for only about two per cent of the world's gross domestic product ("GDP"). They account for only about one per cent of world trade.

Intra-regional trade, that is, trade among the SAARC countries, represents just four per cent of the total trade of those countries. Indeed, intra-SAARC trade actually has been rather stagnant, and even experienced periods of decline. In 1970, intra-regional trade as a percentage of total world exports from the SAARC countries was 4.6 per cent. By 1980, it had risen to just 5.0 per cent. But in 1990 the percentage dropped to 3.2. In the subsequent years, it budged only slightly: 3.3 per cent in 1991; 4.0 per cent in 1992; and 3.7 per cent in 1993 and again in 1994.

What explains the rather pathetic record of SAARC in the field of trade liberalisation? One suggestion is that the SAARC members spend more effort battling each other for market share in the United States and EU than they do on building trade with each other. n91 For example, Indian, Pakistani, and Bangladeshi exporters of textile and apparel products, leather goods, and frozen fish compete in the American and European markets. Indian and Pakistani exporters of jute and jute goods fight it out in the United States and EU. Exporters of jewellery, diamonds, and processed gems from India and Sri Lanka also go head-to-head in the developed country markets.

To be sure, India stands out from the other SAARC countries with its large and successful intellectual property exports around the world, and its cultural industry exports to the Middle East and parts of Africa. Nevertheless, the point is that SAARC members have not sufficiently diversified their export bases so that they can complement each other in intra-regional trade. Rather, they have tended to focus on similar products vying to penetrate the same markets.

A second explanation is the SAARC members themselves lack the political will to develop a meaningful RTA. Consider the record thus far. The Charter of the South Asian Association for Regional Cooperation that created SAARC was signed on 8 December 1985. n92 Not until eight more years did the member countries get around to writing the Agreement On SAARC Preferential Trading Arrangement (SAPTA), which was signed on 11 April 1993. n93 Not until December 1995 was the SAPTA Agreement ratified by all members. In other words, it took a decade after the birth of SAARC just to set up a PTA. Stress should be placed on the letter "P". The Agreement does not establish an FTA, customs union, or an interim bargain leading to either one. The SAPTA Contracting States do not even speak about these RTAs in their Agreement.

The decade-long delay is not only inexcusable in terms of lost opportunities, but also ironic in light of the purposes of SAARC. The first three objectives in Article 1(a)-(c) of the SAARC Charter are: "to promote the welfare of the peoples of South Asia and to improve their quality of life"; "to accelerate economic growth ... in the region and to provide all individuals the opportunity to live in dignity and to realise their full potentials"; and "to promote and strengthen collective self-reliance among the countries of South Asia".

C A critique of SAPTA
Moreover, even a cursory review of the SAPTA Agreement is enough to underwhelm the reader. It has none of the dramatic ambition--in the sense of broad and rapid trade liberalisation--of the North American Free Trade Agreement ("NAFTA"). Article 3(d) of the SAPTA Agreement says the regional accord covers all products (whether manufactured items or raw commodities), but by deliberate omission indicates that neither services nor investment is covered. Articles 3(b) and 5 of the SAPTA Agreement calls for the progressive reduction of barriers on trade in goods. The methodology is step-by-step, but given the lack of specific schedules of reduction commitments and timetables, the steps are small and slow.

Article 5:1 of the SAPTA Agreement offers a glimmer of hope. It provides that, depending on the agreement of the SAPTA Contracting States, trade liberalisation may occur on a product-by-product, sector-by-sector, or across-the-board basis. But that glimmer is diminished by Article 5:2, which says the Contracting States agree to begin negotiations on tariff preferences on a product-by-product basis. The glimmer also is diminished by Article 5:3, which calls for trade negotiations "from time to time", not on the basis of a fixed agenda.

It is said that by 2005 the SAPTA is supposed to have evolved into a SAFTA--a South Asian Free Trade Area. n94 But (as just observed) that pledge is not in the SAPTA Agreement itself. Only at their January 2002 Summit in Kathmandu did the SAARC Heads of State commit to a date by which they would like a draft FTA framework. n95 The goal they set--the end of 2002--is (to put it diplomatically) optimistic, and it does not peRTAin to completion of a comprehensive, detailed, and final treaty. Perhaps some comfort can be taken in recent efforts, just before and following the Kathmandu Summit, to negotiate tariff concessions on a sectoral and across-the-board basis. n96

Not too much comfort, though, ought to be taken. In March 2002, the SAARC Secretary-General courageously admitted "one of the repeatedly heard criticisms of SAARC is that while many laudable recommendations are agreed to in meetings, these regrettably are rarely acted upon and remain only on paper". n97 His illustration was the contrast between (1) consistent exhoRTAtions by SAARC member countries to exchange trade and other economic data, and (2) the lack of any agreed format to exchange these data. Quite obviously, it is impossible to conduct FTA negotiations intelligently without adequate data on regional trade flows.

A little further on, in Article 17 of the Agreement, whatever remaining hope for substantive trade liberalisation commitments is dashed. That Article allows any SAPTA Contracting State to modify or withdraw a concession it had previously granted, within just three years of granting it. This right is subject only to consultation with other affected Contracting States, and negotiations on compensatory payments to these other members (or, in the absence of an agreement on compensation after up to six months of talks, the withdrawal by them of equivalent concessions).

D SAPTA rules of origin
The cursory reader might well enquire whether these dubious trade-liberalising provisions are offset by generous preferential rules of origin. n98 After all, suppose the SAPTA Contracting States were to agree to eschew excessively rigorous rules for qualifying a good as originating within their PTA. Then they might be successful in mitigating the tension between (1) creating trade among products wherein substantial value was added within the region, but (2) preventing trans-shipment of goods through the region wherein no real value was added. The answer to the query is found in Annex III of the SAPTA Agreement, which concerns Rules of Origin, along with an Addendum approved on 18-19 March 1999 by the SAARC members containing an amendment to these Rules. n99

The initially agreed upon rule of origin in the SAPTA Agreement for a finished product not entirely from a SAPTA Contracting State was a value added test. That "Not Wholly Produced or Obtained" rule said that not more than 50 per cent of the value of the finished good could be made in (or gotten from) a non-SAPTA country, and final processing had to occur within a SAPTA Contracting State. n100 This rule applied where some of the work or processing on a finished product occurred outside SAPTA.

Another rule of origin--the "cumulative" rule--was agreed to initially for a finished product. n101 While the wording of this rule is confusing, it appears to have been designed for a finished product made up of one or more inputs that were not from within SAPTA, or not entirely so. n102 The question raised by this kind of finished product is how the fact that an input contained within it was totally or partly from a non-SAPTA country ought to affect the country of origin determination for the product. Could the entire value of the input be included as "SAPTA content", none of that value, or some amount in between?

The initial solution was to refer back to the first rule of origin, and augment that with the cumulative rule. The input itself had to satisfy the 50 per cent value-added test under the "Not Wholly Produced or Obtained" rule. If it did, then it would be considered as originating from within SAPTA, and it could be included in the calculation of the value-added for the finished good. However, the cumulative rule of origin also had to be met. This second rule demanded that the aggregate content in the finished product had to equal or exceed 60 per cent of the value of that product. Otherwise, that finished product would not be deemed to originate within SAPTA. In other words, the cumulative rule imposed a domestic content requirement on a finished product consisting of one or more inputs from outside SAPTA. Thus, the test was two-pronged: the inputs had to satisfy the 50 per cent value added test to qualify as originating, and the finished product had to satisfy a 60 per cent content requirement.

A value-added threshold of 50 or 60 per cent is somewhat high and potentially protectionist. By comparison, the United States adheres to a 35 per cent value-added test in its GSP program, and in its FTA with Israel. n103 It increases the thresholds in NAFTA to protect ceRTAin industries, using a 62.5 per cent regional value content test in the auto sector (specifically, cars, light trucks, engines, and transmission). n104 To their credit, the SAPTA Contracting States appear to understand at least this much. In the 1999 Addendum, they lowered the threshold of the "Not Wholly Produced or Obtained" rule from 50 to 40 per cent for a finished product. n105 That is, they agreed that non-originating materials and processing in these products could be up to 60 per cent, and still qualify for preferential treatment under SAPTA. Likewise, in the cumulative rule for a finished product with one or more inputs that were all or partly from outside SAPTA, they dropped the threshold to 50 per cent. (That is, at least 50 per cent of the value of the aggregate content has to derive from a SAPTA Contracting State to qualify as an originating good. n106)

E Ungenerous concessions
Of course, in practice, even generous value-added rules are not too relevant if the countries that are members of an RTA or PTA have failed to offer concessions on a wide range of products. At bottom, the political commitment to trade liberalisation is measured in large part not only by the depth and speed of reductions in trade barriers, and the relative paucity of exceptions to these reductions, but also by the scope of trade covered by these cuts. Here is where SAPTA is most disappointing. n107 Or, to put it in familiar metaphorical terms, SAPTA trade concessions are where the Contracting States tend to show their lack of generosity toward one another.

The lists of goods on which each SAPTA Contracting State offers tariff preferences are dreadfully inadequate. When SAPTA was established, India offered up 106 items, Pakistan 35, Sri Lanka 31, and Bangladesh 12. n108 The concessions took the form of tariff reductions ranging from 10 to 100 per cent. However, these concessions--valued at just $ US72.5 million--covered less than three per cent of the trade among the Contracting States. By early 1997, the Contracting States had agreed to cut tariffs on about 2,000 items, with India offering 911, Bangladesh 513, Pakistan 375, and Sri Lanka 32. n109 However, thousands of key products remained immune from tariff reductions. (And, of course, non-tariff barriers abound on the subcontinent. A case in point, linked to the Kashmir dispute, is Pakistan's bar on imports from India of all but roughly 577 items.)

Moreover, as indicated earlier, trade within the region accounts for only about three to five per cent of the total trade of the SAARC member countries, and the items covered by the SAPTA tariff preferences are a tiny portion of this amount. As the SAARC Secretary-General admitted in March 2002, "the actual intra-SAARC trade figures in spite of three rounds of tariff reductions are, to say the least, uninspiring". n110 With such little trade being created within the SAARC region, it is difficult to endorse Professor Bhagwati's point--repeated with a nearly unendurable shrillness--that PTAs like SAPTA are perilous because they entail "self-damaging trade diversion". n111 Indeed, a few theoretical models have been constructed by other economists that lend some insight into possible impacts on the SAARC members of a bona fide FTA. These studies tend to suggest Professor Bhagwati's conclusion might be premature and simplistic. n112

On balance, the theoretical models show that gains from regional integration would not be uniform across the SAARC members. Some models indicate smaller countries like Bangladesh would do relatively well from regional integration, in part owing to greater access to the large Indian market that is more protected than those of other South Asian countries. Other models point to gains for the large SAARC members, India and Pakistan, if the RTA were a customs union. Still other models hold out the prospect of significant gains not from a South Asian FTA or customs union, but rather from joining an existing RTA like NAFTA or the EU. That prescription follows from the absence of ceRTAin prerequisites for successful regional integration (for example, large volumes of intra-regional trade, high tariff levels throughout the region, and complementary rather than competitive export industries).

Section Six: Conclusion--Too Late for Bangladesh?
The power of money is vast, but the power of active and energetic men is greater. The power of syndicate organisations is very great, but the power of the people is greater still. ... Selfishness is always a force in the world, and is always strong, but the generous forces are strong enough to overcome it.

Winston Churchill n113

A The relevance of the issue
Every bit of Mr Churchill's resolute sanguineness would be needed in a battle for meaningful trade integration on the Indian subcontinent. In that battle, a priori ceRTAinty about the economic effects on India and Pakistan of invoking the Merciful Rule in GATT Article XXIV:11, or about the repercussions for all the SAARC member countries if regional integration is broadened and deepened, would be impossible. Conclusions drawn from economic modelling efforts would hinge--as they always do--on assumptions underlying the models. In that vein, perhaps it is worth concluding the discussion of the Merciful Rule with a legal hypothetical that rests on an express assumption.

Suppose India and Pakistan were inclined to consider recourse to the GATT Article XXIV:11. Would it be (in fact, is it already) too late for Bangladesh, the oft-forgotten South Asian country that is the largest of the world's 49 least-developed countries? To be specific, could Bangladesh take advantage of the Merciful Rule in GATT Article XXIV:11 and the interpretative note? Might Bangladesh then be able to start narrowing the large and apparently growing gap between its economic growth and level of development, and the performance and standards of its South Asian neighbours, particularly India and Pakistan?

This hypothetical actually is relevant to Bangladesh's economy. As a leading Bangladeshi scholar, Rehman Sobhan, points out, the future of that economy: n114

lies in trade not aid.

...

In order to enhance and develop Bangladesh's production potential we will need to have access to the wider South Asian market particularly to India, through the mechanism of the South Asian Free Trade Area ...

 Yet insufficient progress has been made in these respects.

At about 12 per cent, Bangladesh's ratio of merchandise exports to its GDP--while rising over the last quarter century--still is only about two-thirds that observed in other low-income countries. n115 Its export base is not diversified, as it is heavily dependent on one, low value-added sector, ready-made garments ("RMGs"). n116 The vast majority of Bangladesh's trade--80 per cent--is with countries that are members of the Organization for Co-Operation and Development ("OECD"), whereas only about two and a half per cent of its trade is with its South Asian neighbours. n117 Given this lack of geographic diversification, it is not surprising that lawful trade with what ought to be an obvious partner--India--remains below potential.

Conversely, there is a huge illegal trade in goods across the Indo-Bangladeshi border, in part because the cost of crossing the border in compliance with tariff and non-tariff rules exceeds the costs associated with risking smuggling. n118 For instance, jute and hides cross from Bangladesh surreptitiously in exchange for consumer goods from India. n119 In brief, the point is that lowering barriers might boost legal trade as a percentage of GDP, help in sectoral and geographic diversification, and improve regional integration. Conceivably, it might even result in higher tariff revenues actually collected, simply by reducing the incentive to evade customs rules.

B Possible responses
Could GATT Article XXIV:11 be the vehicle for these possible blessings? By its terms, the Merciful Rule applies only to India and Pakistan. Bangladesh ceased to be a part of Pakistan (namely, East Pakistan) in 1971, declaring independence on 26 March of that year, and forming a government in exile on 17 April. n120 India recognised Bangladesh as a sovereign state on 6 December 1971, and ten days later all West Pakistani forces surrendered to combined Indian and Bangladeshi troops. Pakistan recognised the existence of Bangladesh on 22 February 1974, and was admitted to the United Nations on 17 September 1974. Thus, a strict application of the textual language would mean the Merciful Rule was applicable to Bangladesh only so long as it was East Pakistan.

Set against that approach to GATT Article XXIV:11 and the interpretative note might be principles of public international law, specifically, the law of state succession. Could not Bangladesh accede to all the rights and privileges held by the country, Pakistan, of which it once was a part? Furthermore, a humane, and ceRTAinly accurate, interpretation of the Merciful Rule would be it was designed to help the people living in the region that happens now to be known by a different name. The tremendous suffering the Bengali people of the former East Pakistan have experienced--the evil triumvirate of war, economic deprivation, and bad governance--ought to dispose even the most hard-hearted trade lawyer favourably to this interpretation. Assuming the WTO and its Members extend the Rule to Bangladesh, the onus then falls upon the leaders in Dhaka, as on the leaders in New Delhi and Islamabad, to rely on that Mercy.
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